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(3) You have exhausted grievance-ar-
bitration procedures pursuant to 
§ 708.13, and issues related to alleged re-
taliation for conduct protected under 
§ 708.5 remain. 

(b) Pursuing a remedy other than 
final and binding grievance-arbitration 
procedures does not prevent you from 
filing a complaint under this part. 

(c) You are considered to have filed a 
complaint under State or other appli-
cable law if you file a complaint, or 
other pleading, with respect to the 
same facts in a proceeding established 
or mandated by State or other applica-
ble law, whether you file such com-
plaint before, concurrently with, or 
after you file a complaint under this 
part. 

(d) If you file a complaint under 
State or other applicable law after fil-
ing a complaint under this part, your 
complaint under this regulation will be 
dismissed under § 708.17(c)(3). 

[57 FR 7541, Mar. 3, 1992, as amended at 65 FR 
6319, Feb. 9, 2000] 

§ 708.16 Will a contractor or a labor or-
ganization that represents an em-
ployee be notified of an employee’s 
complaint and be given an oppor-
tunity to respond with information? 

(a) By the 15th day after receiving 
your complaint, the Head of Field Ele-
ment or EC Director (as applicable) 
will provide your employer a copy of 
your complaint. Your employer has 10 
days from receipt of your complaint to 
submit any comments it wishes to 
make regarding the allegations in the 
complaint. 

(b) If you are part of a bargaining 
unit represented for purposes of collec-
tive bargaining by a labor organiza-
tion, the Head of Field Element or EC 
Director (as applicable) will provide 
your representative a copy of your 
complaint by the 15th day after receiv-
ing it. The labor organization will be 
advised that it has 10 days from the re-
ceipt of your complaint to submit any 
comments it wishes to make regarding 
the allegations in the complaint. 

§ 708.17 When may DOE dismiss a com-
plaint for lack of jurisdiction or 
other good cause? 

(a) The Head of Field Element or EC 
Director (as applicable) may dismiss 

your complaint for lack of jurisdiction 
or for other good cause after receiving 
your complaint, either on his or her 
own initiative or at the request of a 
party named in your complaint. Such 
decisions are generally issued by the 
15th day after the receipt of your em-
ployer’s comments. 

(b) The Head of Field Element or EC 
Director (as applicable) will notify you 
by certified mail, return receipt re-
quested, if your complaint is dismissed 
for lack of jurisdiction or other good 
cause, and give you specific reasons for 
the dismissal, and will notify other 
parties of the dismissal. 

(c) Dismissal for lack of jurisdiction 
or other good cause is appropriate if: 

(1) Your complaint is untimely; or 
(2) The facts, as alleged in your com-

plaint, do not present issues for which 
relief can be granted under this part; or 

(3) You filed a complaint under State 
or other applicable law with respect to 
the same facts as alleged in a com-
plaint under this part; or 

(4) Your complaint is frivolous or 
without merit on its face; or 

(5) The issues presented in your com-
plaint have been rendered moot by sub-
sequent events or substantially re-
solved; or 

(6) Your employer has made a formal 
offer to provide the remedy that you 
request in your complaint or a remedy 
that DOE considers to be equivalent to 
what could be provided as a remedy 
under this part. 

§ 708.18 How can an employee appeal 
dismissal of a complaint for lack of 
jurisdiction or other good cause? 

(a) If your complaint is dismissed by 
the Head of Field Element or EC Direc-
tor, the administrative process is ter-
minated unless you appeal the dis-
missal to the OHA Director by the 10th 
day after you receive the notice of dis-
missal as evidenced by a receipt for de-
livery of certified mail. 

(b) If you appeal a dismissal to the 
OHA Director, you must send copies of 
your appeal to the Head of Field Ele-
ment or EC Director (as applicable) 
and all parties. Your appeal must in-
clude a copy of the notice of dismissal, 
and state the reasons why you think 
the dismissal was erroneous. 
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(c) The OHA Director will issue a de-
cision on your appeal and notify the 
parties of the decision by the 30th day 
after it is received. 

(d) The OHA Director’s decision, ei-
ther upholding the dismissal by the 
Head of Field Element or EC Director 
or ordering further processing of your 
complaint, is the final decision on your 
appeal, unless a party files a petition 
for Secretarial review by the 30th day 
after receiving the appeal decision. 

§ 708.19 How can a party obtain re-
view by the Secretary of Energy of 
a decision on appeal of a dismissal? 

(a) By the 30th day after receiving a 
decision on an appeal under § 708.18 
from the OHA Director, any party may 
file a petition for Secretarial review of 
a dismissal with the Office of Hearings 
and Appeals. 

(b) By the 15th day after filing the 
petition for Secretarial review, a party 
must file a statement setting forth the 
arguments in support of its position. A 
copy of the statement must be served 
on the other parties, who may file a re-
sponse by the 20th day after receipt of 
the statement. Any response must also 
be served on the other parties. 

(c) All submissions permitted under 
this section must be filed with the Of-
fice of Hearings and Appeals. 

(d) After a petition for Secretarial re-
view is filed, the Secretary (or his or 
her delegee) will issue the final agency 
decision on jurisdiction over the com-
plaint. The Secretary will reverse or 
revise an appeal decision by the OHA 
Director only under extraordinary cir-
cumstances. In the event he or she de-
termines that a revision in the appeal 
decision is appropriate, the Secretary 
will direct the OHA Director to issue 
an order either upholding the dismissal 
by the Head of Field Element or EC Di-
rector or ordering further processing of 
your complaint. 

§ 708.20 Will DOE encourage the par-
ties to resolve the complaint infor-
mally? 

(a) Yes. The Head of Field Element or 
EC Director (as applicable) may rec-
ommend that the parties attempt to 
resolve the complaint informally, for 
example, through mediation. 

(b) The period for attempting infor-
mal resolution of the complaint may 
not exceed 30 days from the date you 
filed your complaint, unless the parties 
agree to extend the time. 

(c) The 30-day period permitted for 
informal resolution of the complaint 
stops running when a request to dis-
miss your complaint on jurisdictional 
grounds is filed with the Head of Field 
Element or EC Director, and begins to 
run again on the date the OHA Director 
returns the complaint to the Head of 
Field Element or EC Director for fur-
ther processing. 

(d) If the parties resolve the com-
plaint informally, the Head of Field 
Element or EC Director (as applicable) 
must be given a copy of the settlement 
agreement or a written statement from 
you withdrawing the complaint. 

Subpart C—Investigation, Hearing 
and Decision Process 

§ 708.21 What are the employee’s op-
tions if the complaint cannot be re-
solved informally? 

(a) If the attempt at informal resolu-
tion is not successful, the Head of Field 
Element or EC Director (as applicable) 
will notify you in writing that you 
have the following options: 

(1) Request that your complaint be 
referred to the Office of Hearings and 
Appeals for a hearing without an inves-
tigation; or 

(2) Request that your complaint be 
referred to the Office of Hearings and 
Appeals for an investigation followed 
by a hearing. 

(b) You must notify the Head of Field 
Element or EC Director (as applicable), 
in writing, by the 20th day after receiv-
ing notice of your options, whether you 
request referral of your complaint to 
the Office of Hearings and Appeals for 
a hearing without an investigation, or 
an investigation followed by a hearing. 

(c) If the Head of Field Element or 
EC Director does not receive your re-
sponse to the notice of options by the 
20th day after your receipt of that no-
tice, DOE will consider your complaint 
withdrawn. 

(d) If you timely request referral to 
the Office of Hearings and Appeals, the 
Head of Field Element or EC Director 
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